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and that it does not conflict with the 14th Amendment of the 
Constitution of the United States. 

The ordinance is, therefore, declared valid, and the convic- 
tion of the defendant by the Mayor of Ashland is sustained. 



SUPREME COURT OF APPEALS OF VIRGINIA. 



Wardell v. Birdsong et al. 
June 12, 1913. 
[78 S. E 564.] 

1. Vendor and Purchaser (§ 34*) — Rescission — Deficiency in Acre- 
age. — Where all the parties to a sale of land described in the deed as 
200 acres more or less believed that the tract conveyed contained 
about 200 acres, when in fact it contained only 94J4 acres, the pur- 
chaser who was guilty of no inexcusable delay in ascertaining the 
deficiency was entitled to have the conveyance annulled and to re- 
cover the purchase price paid by him, where the parties could, be 
placed in status quo, and no rights of innocent third parties had in- 
tervened, although the deed recited that it was understood that the 
land was sold by the lump and not by the acre; the mistake being so 
gross as to amount to and be equivalent to a fraud on the purchaser. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. 
Dig. § 39; Dec. Dig. § 34.*] 

2. Vendor and Purchaser (§ 44*) — Construction of Contract — 
Amount of Land. — While cor racts of hazard in the sale of land are 
valid when clearly establishea and fair and reasonable, they are not 
favorably regarded by courts of equity, the presumption being where 
parties contract for the payment of a gross sum for a parcel of land 
upon an estimate of a given quantity that the quantity influences the 
price and that the agreement is not one of hazard, which presump- 
tion can be overcome only by ciear and cogent proof. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 69-76; D«!c. Dig. § 44.*] 

Appeal from Circuit Court, Sussex County. 

Action by A. J. Wardell against M. L. Birdsong and others. 
Judgment for defendants, and plaintiff appeals. Reversed and 
remanded. 

Thos. H. Howerton and Wm. B. Cocke, of Sussex, for ap- 
pellant. 
R: H. Mann, of Petersburg, for appellees. 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Cardwejx, J. M. L. Birdsong on July 2, 1904, conveyed to 
B. R. Birdsong, by the general description, "a tract of parcel of 
land in Sussex county containing 700 acres, more or less, and 
adjoins the land of E. C. Land and R. L. Dobie and others," 
which deed, though absolute on its face, was in reality a mort- 
gage given to secure certain indebtedness of the said M. L. Bird- 
song to B. R. Birdsong, E. T. Birdsong, and F. L. Birdsong, and 
whereby said M. L. Birdsong remained the owner of the prop- 
erty conveyed, subject to the said mortgage. A certain portion 
of this tract of 700 acres of land was separated from the main 
body of the tract by. a county road, and this separate portion of 
the land was by ail concerned supposed to contain about 200 
acres. 

On December 1, 1907, M. L. Birdsong agreed to sell and con- 
vey unto John G. Hawley "200 acres of land, more or less, lying, 
being and situate in * * * magisterial district, Sussex county, 
Virginia, bounded by the lands of Gray Lumber Company, the 
main run on Assamosic Swamp and the main county road lead- 
ing from Waverly to Sussex county courthouse," at the purchase 
price of $1,250, but with a provision for abatement if the acreage 
fell below 185 acres, and providing for a subdivision and sur- 
vey, if desired, of which purchase price Hawley paid $100, and 
the contract was to run for one year, with a right to declare it 
forfeited after that year, which right was not exercised. 

A short while before March 11, 1909, A. J. Wardell, who had 
theretofore resided in the state of Ohio, came to the town of 
Waverly, Sussex county, where he met Hawley, who was doing 
business in said town as a real estate agent, and with Hawley 
Wardell looked at certain lands, including the tract supposed to 
contain 200 acres just mentioned, the boundaries of which they 
went partially over, with the view of a sale thereof to Wardell; 
and on March 11, 1909, Hawley and Wardell entered into an 
option contract giving to Wardell the right to purchase, within 
a stated time, certain lands which Hawley had for sale, including 
the so-called 200-acre tract. By the terms of this option con- 
tract Wardell had the right to purchase said 200-acre tract "at 
$1,700.00, if taken in lump, or eleven ($11) dollars per acre, 
whatever the number of acres are shown to be by a careful sur- 
vey thereof, the party of the second part (Wardell) to have the 
option of choosing whether by lump or by the acre at the time 
of closing the deal finally." At the time of the making of the 
option contract, Hawley showed to Wardell his contract with 
the said M. L. Birdsong for the purchase of said land. Wardell 
returned to his home in Ohio, and after the 20th of March, 1909, 
on which date his option contract expired, he came back to Wav- 
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erly and indicated his intention to purchase the "200-acre tract," 
to which declared intention Hawley replied that the right to pur- 
chase this land had been forfeited, as the time had expired, but 
said that he would not be mean about it, and would arrange with 
Mr. Birdsong for the deed, which was necessary by reason of 
the fact that the title to the land was still outstanding in B. R. 
Birdsong's heirs by virtue of the said deed intended as a mort- 
gage, and for the further reason of the nonpayment by Hawley 
of the balance of the purchase price for the land due to M. L. 
Birdsong. Hawley furnished Wardell with what purported to 
be an abstract of title to the 200 acres, but was in fact an ab- 
stract of title to the 700-acre tract which included the 200-acre 
parcel mostly in undergrowth and small trees, the lines of which 
were but partially pointed out to Wardell by Hawley, and in 
the meantime Wardell had asked both Hawley and M; L. Bird- 
song separately about the number of acres in the tract of land 
that he was proposing to buy as his future home, and each of 
them expressed the belief that the tract contained about 200 
acres. Just before and at the time the deed from the widow and 
heirs of B. R. Birdsong, of date April 1st, 1909, conveying to 
Wardell and his wife the said tract of 200 acres, was being writ- 
ten, Hawley asked Wardell whether he would take said land by 
the lump or by the acre, to which Wardell replied that he would 
take it by the lump, as he had intended to do so from the first. 
This deed when finally executed and delivered described the 
land conveyed as containing 200 acres, more or less, but also 
stated "and it is understood this land is being sold by the lump 
and not by the acre." Settlement was made for the land by 
Wardell and wife with Hawley by paying $1,500 in cash and 
executing their note for the balance of the purchase money, $200, 
secured by trust deed on the land, the money and the note being 
received by M. L. Birdsong. Later, to wit, on April 26, 1909, 
Wardell had the land surveyed by a competent surveyor, who 
reported that the tract contained but 94yi acres, and that there 
was a difference of a few acres in the real boundaries thereof 
and the boundaries pointed out by Hawley to Wardell prior to 
the option contract, and upon which space between the lines as 
indicated by the survey, and as pointed out by Hawley to War- 
dell, the latter had built a modest dwelling. 

Upon the fact of such difference in the boundaries being 
brought to the attention of Hawley, he immediately purchased 
sufficient land from the Gray Lumber Company, the owners of 
the adjoining lands, to make the lines accord with the boundaries 
pointed out by him to Wardell, and forwarded a deed for this 
additional land— 5^ acres— to Wardell on June 26, 1909, which 
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deed was retained by the latter, as he claims, simply as an evi- 
dence that a mistake had been made. 

On the 30th day of August following Wardell and wife filed 
their bill in this cause making Hawley, M. L. Birdsong, and the 
widow and heirs of B. R. Birdsong, deceased, parties defendant 
thereto, and alleging that the land in question was purchased by 
complainants, relying on the statements and representations of 
Hawley and M. L. Birdsong that it contained about 200 acres, 
and on the recital in the deed of conveyance of the land to com- 
plainants that the tract contained 200 acres, more or less, and 
that, if they had not believed said statements and representations 
to be true, they would never have purchased the said land ; that 
they never purchased this tract of land as a contract of hazard, 
but believing it contained about 200 acres; that the widow and 
heirs of B. R. Birdsong, deceased, made a mistake in conveying 
said land intending to convey 200 acres when in fact the convey- 
ance was of only 9Ay 2 acres ; and that there was a material mis- 
take made by the grantors in said deed and the complainants in 
selling and buying said tract of land. The bill then charges that 
the statements and representations made by Hawley and M. L. 
Birdsong that the tract of land contained 200 acres were false, 
and were made to deceive and induce the complainants to purchase 
said tract of land for 200 acres, when they knew that the tract 
did not contain that number of acres or anything like that amount 
of land. The prayer of the bill, in substance, is that the said 
option contract with Hawley and said deed from B. R. Birdsong's 
widow and heirs to complainants be rescinded and declared null 
and void ; that the purchase money paid by complainants for the 
said land be refunded to them, with interest; that the deed of 
trust and note for the deferred payment be canceled; and that 
damages be awarded complainants for building the house on the 
land of the Gray Lumber Company, etc. 

The defendants demurred to and answered the said bill, tak- 
ing the ground in their answer that no false statements or rep- 
resentations had been made inducing complainants to buy the 
land in question; that complainants understood that the deed 
for the land to them was to be a contract of hazard ; that while 
Hawley did state to complainants that he bought the land for 
200 acres conditionally, and believed it did contain 200 acres, 
as old surveys in the neighborhood generally overran, and did 
furnish Wardell an abstract of the 700 acres of land which pur- 
ported to be an abstract of 200 acres, and did make a mistake 
in representing its boundary lines, he, Hawley never stated that 
the tract contained 200 acres as a matter of fact, and no mis- 
take had been made in conveying the land as 200 acres to com- 
plainants, as it was intended that the cdnveyance should be for 
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the land irrespective of the number of acres it contained. While 
M. L. Birdsong denies that he falsely represented the number of 
acres in the tract or attempted to mislead the complainants, he 
admits that upon being asked by Wardell as to the number of 
acres he "told him that he thought or reckoned it contained 200 
acres." 

Upon the hearing of the cause on the pleadings and the depo- 
sitions of witnesses taken and filed by the respective parties, the 
court overruled the demurrer to the bill and the motion to strike 
out certain portions of the deposition of said A. J. Wardell, but 
was of opinion that the complainants had purchased the land in 
question under a contract of hazard, and were therefore not en- 
titled to the relief prayed for in their bill, and accordingly dis- 
missed the bill with costs to the defendants ; and from the decree 
of the court so ruling the complainant, A. J. Wardell, survivor 
of himself and his wife, obtained this appeal. 

[1] The material facts in the case are practically undisputed, 
and when analyzed they very clearly show that the appellant, 
who was a stranger in Sussex county when in search of a tract 
of land in Virginia for his future home he met appellees Hawley 
and M. L. Birdsong, who had for sale the tract of land in ques- 
tion, and that they informed him that the tract contained, and 
that it always had been understood as containing 200 acres ; that 
Hawley, when told by appellant that he was in search of a small 
farm, said, "I have a nice little 200-acre farm that is my own 
property, which I have purchased to make myself a home, and if 
it were not that I have to raise a little money you of no other 
man could purchase it;" that M. L. Birdsong m selling the land 
to Hawley believed, as did Hawley; that it contained 200 acres, 
"with slight variations in surveyors' instruments to cover which 
a clause was found in all deeds;" that appellant relied on the 
statements of Hawley and M. L. Birdsong that the land con- 
tained 200 acres and agreed to purchase it, believing that the 
tract contained 200 acres except to the extent that the number 
of acres might vary because of "any slight variations in sur- 
veyors' instruments;" and that the land intended to be sold and 
which was conveyed to appellant, instead of containing 200 
acres, or approximately that number of acres, contained but 94J4 
acres. 

It further appears, as is conceded in the argument, that Haw- 
ley and M L. Birdsong not only believed the property in ques- 
tion contained 200 acres, more or less, but that M. L. Birdsong 
had derived the property from his father who always thought 
there were 200 acres in the tract, and on one occasion sold it for 
200 acres ; and that "the entire Birdsong family always thought 
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that the field contained 200 acres, and referred to it as the 200- 
acre field." 

The sole question, therefore, presented on this appeal is 
whether or not a court of equity, under the circumstances nar- 
rated, has the power and ought to decree the relief prayed in the 
bill of complaint. 

It would seem to us shocking to the conscience of a court of 
equity to hold that a purchaser of a parcel of land sold and con- 
veyed to him as 200 acres, more or less, when in fact the acreage 
is but 9\]/2 should he be required to keep and pay the purchase 
money for the land, although the sellers of the land, as well as 
the buyer, believed there were in the tract conveyed about 200 
acres, and although the conveyance also contains the clause, "and 
it is understood this land is sold by the lump and not by the acre." 
There is no pretense made in the case that appellees have been 
prejudiced or even inconvenienced by delay on the part of ap- 
pellees by delay on the part of appellant in the institution of this 
suit to have the transaction canceled and annulled and the pur- 
chase money paid by him refunded by appellees. 

The authorities are not to the effect that the mistake in such 
a case shall be the result of intentional or willful fraud and de- 
ceit in order that the party wronged or injured by the mistake 
may be relieved from the strict terms of his otherwise binding 
contract, but that, where the mistake complained of is so gross 
as to amount to a fraud upon the injured party's rights, he 
should not be required to abide by his contract, if executory, and 
if executed a court of equity has the power to and should relieve 
him of the consequences of the wrongdoing or mistake by re- 
scinding the contract in toto, provided always that the parties 
thereto may be put in statu quo, and the rights of innocent third 
parties have not intervened. 

In Lee v. Laprade, 106 Va. 594, 56 S. E. 719, 117 Am. St. Rep. 
1021, 10 Ann. Cas. 303, the opinion of this court, quoting from 
4 Min. Inst. 697, says: "In cases of plain mistake or misappre- 
hension, though not the effect of fraud or contrivance, equity will 
rescind the conveyance, if the error goes essentially to the sub- 
stance of the contract, so that the purchaser does not get what 
he bargained for, or the vendor sells that which he did not design 
to sell." 

"Thus, if A. buys land of B. to which B. is supposed to have 
a good title, and it turns out, in consequence of facts unknown 
alike to both parties, he has no title at all, equity will cancel the 
transactions and cause the purchase money to be restored to A., 
putting both parties in statu quo." 4 Min. Inst, supra, at p. 700. 

[2] Contracts of hazard, such as we are here considering, have 
not been discountenanced by the courts when they have been 
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clearly established and are fair and reasonable, but courts of 
equity do not regard them with favor the presumption being 
against them, which presumption is to be overcome, if at all and 
effectually, by clear and cogent proof; and where the parties 
contract for the payment of a gross sum for a tract or parcel 
of land, upon an estimate of a given quantity, the presumption is 
that the quauntity influences the price to be paid, and that the 
agreement is not one of hazard. Blessing's Adm'r v. Beatty, 40 
Va. 287, in which case the court held that the appellant was en- 
titled to compensation for the deficiency of 34J4 acres in a tract 
of 503 acres on the ground of mutual mistake. 

The case just cited and other cases are refererd to in Boschen 
v. Jurgens, 92 Va. 756, 24 S. E. 390, as affirming the rule of law 
stated above, and in the opinion by Keith, P., in speaking of the 
discrepancy in the depth of a town lot contracted for as being 
138 feet, when in fact it was only 129 feet deep, says: ''It 
seems to us that the appellant is in this dilemma: Either her 
•testator made the representation as to quantity in the honest be- 
lief of the truth of what he said, in which case the court should 
grant the relief prayed for, on the ground of a mutual mistake 
of the parties as to a material term in their contract; or that he 
made the representation as to quantity, knowing, or having rea- 
son to know, that it was untrue, in which case the appellee's claim 
for relief would rest upon even stronger ground. In justice, 
however, to the vendor, Mr. Boschen, it must be said that there 
is nothing in this record to suggest the suspicion that he contem- 
plated or perpetrated fraud" — and the relief prayed was decreed. 

In Belknap v. Sealey, 14 N. Y. 143, 67 Am. Dec. 120, involv- 
ing a contract for the sale of a tract of land in gross, by reference 
as to quantity to a deed describing the land as containing "about 
nine acres, be the same more or less," from which one acre and 
six perches had been sold, but which proved to contain only about 
half as much as represented, and which was mainly valuable for 
division and sale as city lots, and its value therefore being pre- 
cisely in proportion to quantity, the court said in its opinion: 
"A deed which describes the land and states the number of acres, 
although with the words 'more or less,' clearly imports that there 
is not a great deficiency or excess. If the deficiency is one-half, 
the instrument carries on its face a gross misrepresentation. And 
it is quite material to observe that such words do not import a 
special engagement that the purchaser takes the risk of the quan- 
tity. Their presence in a contract or deed may render it more 
difficult to prove such a mistake as will justify the interference 
of equity, but they are not equivalent to a stipulation that the 
mistake when ascertained shall not be a ground of relief." 

As held in the opinion of this court in Boschen v. Jurgens, su- 
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pra, though the seller of land made a false representation as to 
quantity in the honest belief of the truth of what he said, yet a 
court of equity should grant the relief prayed on the ground of 
mutual mistake as to the material terms of the contract between 
the parties. See, also, Estes v. Odom, 91 Ga. 600, 18 S. E. 355. 

In the case at bar the mistake of the parties selling the land as 
to the number of acres it contained was to gross as to amount 
to, and in all respects to be the equivalent of, a fraud upon the 
rights of appellant, and this appears from the undisputed facts 
in the case as well as from the preponderance of the evidence, 
and therefore the mutual mistake charged has been established, 
and it is to be presumed that quantity influenced the price paid 
for the land, which presumption has not been overcome by any 
fact or facts proved; and, the very brief delay in ascertaining 
the deficiency in the land being satisfactorily accounted for, we 
are of opinion that the circuit court erred in denying the relief 
prayed in appellant's bill. 

The decree appealed from is reversed, and the cause remanded 
for further proceedings therein not in conflict with the views ex- 
pressed in this opinion. 

Keith, P., absent. 

Note. 

The general rules governing the courts in granting or refusing re- 
lief where there is a deficiency or excess in the quantity of land 
sold or contracted to be sold seem to be well-settled, and may be 
stated as follows: 1. Where the sale is expressly by the acre or where 
both parties in fixing the price had regard to supposed quantity, the 
purchaser is entitled to abatement for deficiency. 2. Where the num- 
ber of acres is given with the words, "by estimation," "more or less," 
added, a small deficiency or excess will not be considered. 3. Where 
the sale is fully understood to be of a tract of land, as it may con- 
tain more or less and is clearly a contract of hazard, the purchaser 
takes the risk of gain or loss by excess or deficiency. 4. Contracts 
of hazard have never been discountenanced by the law, though it 
is not readily presumed that the parties intended it to be such. 
Whether the contract is for sale by acre or in gross depends upon 
the intention of the parties, and parol evidence is admissible to show 
that intention. 

The difficulty seems to have been in arriving at this intention and 
many of the se'eming conflicts in the decisions are explained by the 
fact that the court did or did not consider the contract one of 
hazard. In the present case as we- interpret it, the court has not 
departed from any of these rules, but in applying the rule that the 
courts do not favorably regard such contracts and that they are not 
readily presumed took the view that the facts did not constitute a 
contract of hazard though the deed specified that the land was sold 
by the lump and not by the acre. 

1. Intention and Presumption. — "Sales in gross or by the boundary 
are divisible into three subclasses: (1) Sales strictly and essentially 
by the tract, without reference in the negotiation or in the consid- 
eration to any designated or estimated quantity of acres; (2) sales 
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of the like kind in which, though a supposed quantity by estimation 
is mentioned or referred to in the contract, the reference was made 
only for the purpose of description, and under such circumstances 
or in such a manner as to show that the parties intended to risk 
the contingency of quantity, however much it might exceed or fall 
short of that which is mentioned in the contract; (3) sales in which 
it is evident from extraneous circumstances, such as locality, value, 
price, time, the conduct, conversation, and character of the parties, 
that they did not or ought not to contemplate or intend to risk more 
than the usual rates of excess or deficiency in like cases, or than 
such as might reasonably be calculated on as within the range of 
ordinary contingency." Pratt v. Bowman, 37 W. Va. 715, 17 S. E. 
210, 211. 

The question frequently arises as to whether a sale is by the 
acre or is of a tract of land, the acreage being merely for description 
and not determining the amount of the price. The question is largely 
one of intention. Jollife v. Hite, 5 Va. (1 Call) 301; Keyton v. 
Brawford, 32 Va. (5 Leigh) 39; Weaver v. Carter, 37 Va. (10 Leigh) 
37, 45; Norfolk Trust Co. v. Foster, 78 Va. 413, 419; Berry v. Fish- 
burne, 104 Va. 459, 51 S. E. 827. In this latter case the court said: 
"Whether it be a contract in gross or for a specific quantity de- 
pends, of course, upon the intention of the contracting parties, to 
be gathered from the terms of the contract and all the facts and 
circumstances connected with it. But in interpreting such contracts, 
the court, not favoring contracts of hazard, will always construe 
the same to be contracts of sale per acre, wherever it does not 
clearly appear that the land was sold by the tract, and not by the 
acre." 

These propositions have been affirmed by this court in numerous 
cases. Keyton v. Brawford. 32 Va. (5 Leigh) 39; Blessing v. Beatty, 
40 Va. (1 Rob.) 287, 304; Triplett v. Allen, 67 Va. (26 Gratt.) 721; 
Watson v. Hoy, 69 Va. (28 Gratt.) 698; Yost v. Mallicote. 77 Va. 
610. See also, Boschen v. Jurgens, 92 Va. 756, 24 S. E. 390; Gra- 
ham v. Larmer, 87 Va. 222, 233, 12 S. E. 389; Russell v. Keeran, 35 
Va. (8 Leigh) 9; Crawford v. McDaniel, 40 Va. (1 Rob.) 448; Jol- 
life v. Hite, 5 Va. (1 Call) 301, 308; Nelson v. Carrington, 18 Va. 
(4 Munf.) 332, 340; Caldwell v. Craig, 62 Va. (21 Gratt.) 132, 136; 
Hundley v. Lyons, 19 Va. (5 Munf.) 342; Nelson v. Matthews, 12 Va. 
(2 Hen. & M.) 164, 178; Hendricks v. Gillespie, 66 Va. (25 Gratt.) 181, 
201; Camp v. Norfleet, 83 Va. 380, 5 S. E. 374. 

Vendor agreed to sell vendee "all of that parcel of land on Sink- 
ing creek, in Craig county, known as the C. B. Duncan farm," con- 
taining fifty-six acres, mqre or less, for $1,300. It was fenced in, 
and its boundaries well known to vendee, who lived near and owned 
land close by. Vendor testified it was expressly agreed the sale 
was "by the tract." Vendee denied this; but impliedly confessed 
the contrary, by his conduct in the premises; Held: This was not 
a sale by the acre, and vendee is not entitled to abatement of price 
for the proven deficiency. Farrier v. Reynolds, 88 Va. 141, 13 S. 
E. 393. 

Effect of Words "More or Less." — "The language 'more or less,' 
used in contracts for sale of land, must be understood to apply only 
to small excesses or deficiencies, attributable to variations of in- 
struments of surveyors, etc. When these terms are used it rather 
repels the idea of a contract of hazard, and implies that there is 
no considerable difference in quantity." Berry v. Fishburne, 104 
Va. 459, 460, 51 S. E. 827; Winton v. McGraw, 60 W. Va. 98, 54 S. 
E. 506. 
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Distinction between Sale in Gross and by the Acre. — The distinc- 
tion pointed out in Pendleton v. Stewart, 9 Va. (5 Call) 1, between 
a sale in gross and by the acre is as follows: Where the sale is 
by the acre for a stipulated number of acres, the words "more or 
less" will cover only very small errors, such as might reasonably be 
imputed to the variation of instruments or their similar causes; but 
if it is a sale in gross and it is fully understood that the contract 
is to sell a tract of land, as it may contain more or less, both par- 
ties are presumed to take the risks of the excess or deficiency in the 
quantity. See Farris v. Hughes, 89 Va. 930, 933, 17 S. E. 578, citing 
Cunningham v. Millner, 82 Va. 526, 530. See also, Trinkle v. Jackson, 
86 Va. 238, 9 S. E. 986. 

When the real contract is to sell a tract of land for so many acres 
as it may contain, more or less, fully understood to be so, the pur- 
chaser takes the tract at the risk of gain or loss, by deficiency or 
excess. Tucker v. Cocke, 23 Va. (2 Rand.) 51; Russell v. Keeran, 
35 Va. (8 Leigh) 9; Pendleton v. Stewart, 9 Va. (5 Call) 1; Hull 
v. Cunningham, 15 Va. (1 Munf.) 330; Weaver v. Carter, 37 Va. (10 
Leigh) 37; Grantland v. Wight, 19 Va. (5 Munf.) 295; Caldwell v. 
Craig, 62 Va. (21 Gratt.) 132; Allen v. Shiver, 81 Va. 174; Jollife 
v. Hite, 5 Va. (1 Call) 301; Pratt v. Bowman, 37 W. Va. 715, 17 S. 
E. 210; Depue v. Sergent, 21 W. Va. 326; Anderson v. Snyder, 21 
W. Va. 632; Adams v. Baker, 50 W. Va. 249, 40 S. E. 356. 

Use of Additional Words Indicating Intention of Parties. — In 
Green v. Taylor, Fed. Cas. No. 5,761 (3 Hughes 400), the words 
"sale in gross," in a deed, when applied to the land itself, were 
held to be synonymous with "contract of hazard," and no claim for 
abatement in the purchase price to be allowable for a deficiency in 
the quantity. 

This case seems to be on all fours with the present case, the terms 
"sale by lump" and "sale by gross" being synonymous. Doubtless 
equity was done in the case under discussion, but it is difficult to 
see how any intention could be derived from the wording of the 
deed other than that the parties contemplated the sale of a tract by 
lump or by gross, and such a sale is declared by the great weight 
of authority to be one of hazard. 

Evidence to Show Intention. — "A contract for the sale of a tract 
of land, or a deed conveying a tract of land, specifying the quantity 
by the words 'containing * * * acres' (giving the number), and recit- 
ing a price which is an exact multiple of the number of acres so men- 
tioned, is presumed to be a contract of sale of the tract in gross, but is 
ambiguous on its face as to whether it is a contract of sale in gross 
or of sale by the acre, and parol evidence of the circumstances, 
which surrounded the parties, and their situation, when the contract 
or deed was made, and the conduct of the parties in carrying the 
contract into execution, is admissible as an aid in interpreting such 
contract or deed. Newman v. Kay, 57 W. Va. 98, 49 S. E. 926. 
Whether a contract of sale of real estate, executed by the delivery 
of a deed, conveying the land, was. a sale by the acre or a sale in 
gross, must be ascertained from the terms of the deed, unless it 
be ambiguous. But, if the deed is ambiguous, parol evidence of 
the circumstances which surrounded the parties and their situation, 
when the deed was made, and their conduct in carrying the con- 
tract into execution, is admissible, not to prove in point of fact a 
sale by the acre, but only to aid in construing the deed, and no 
other kind of parol evidence is admissible for such purpose." Win- 
ton v. McGraw, 60 W. Va. 98, 54 S. E. 506. 
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2. Allowance for Deficiency or Excess. — Where a sale of land is 
clearly one in gross, it is a contract of hazard, in which each party 
takes on himself the risk of excess or deficiency, and there can be 
no relief afforded to either, whatever may be the actual quantity 
in the tract sold. Russell v. Keeran, 35 Va. (8 Leigh) 9, 14; Cun- 
ningham v. Millner, 82 Va. 526, 531; Trinkle v. Jackson, 86 Va. 238, 
9 S. E. 986; Reed v. Patterson, 7 W. Va. 268; Graham v. Larmer, 
87 Va. 222, 12 S. E. 389; Pendleton v. Stewart, 9 Va. (5 Call) 1; 
Grantland v. Wight, 19 Va. (5 Munf.) 295; Duvals v. Rosh, 16 Va. 
(2 Munf.) 290; Norfolk Trust Co. v. Foster, 78 Va. 413; Caldwell 
v. Craig, 62 Va. (21 Gratt.) 132; Farris v. Hughes, 89 Va. 930, 17 
S. E. 518; Tucker v. Cocke, 23 Va. (2 Rand.) 51; Jones v. Tatum, 
60 Va. (19 Gratt.) 720; Allen v. Shriver, 81 Va. 174, 183; Pendleton 
v. Stewart, 9 Va: (5 Call) 1; Keyton v. Brawford, 32 Va. (5 Leigh) 
39; Hull v. Cunningham, 15 Va. (1 Munf.) 330, 336; Jollife v. Hite, 
5 Va. (1 Call) 301; Caldwell v. Craig, 62 Va. (21 Gratt.) 152, 157; 
Camp v. Norfleet, 83 Va. 380, 5 S. E. 374; Gillilan v. Hinkle, 8 W. 
Va.-262; Lovell v. Chilton, 2 W. Va. 410; Farrier v. Reynolds, 88 Va. 
141, 13 S. E. 393; Hardin v. Kelley, 89 Va. 332, 15 S. E. 894; Cleg- 
gett v. Kittle, 6 W. Va. 452, 462. 

Deficiencies for Which Relief Denied. — In Jollife v. Hite, 5 Va. 
(1 Call) 326, 327 the statement was 578, the true amount 512, a de- 
ficiency of more than one-ninth. In Pendleton v. Stewart the stated 
amount was 1100, the true amount 940, a deficiency of cne-seventh. 
In Fleet v. Hawkins the stated amount was 370, the true amount 
338, a deficiency of one-eleventh. In Tucker v. Cocke the stated 
amount was 10,000 or 12,000, the true amount 9000, a deficiency of 
one-tenth or one-fourth. In Foley v. McKeown, the sale of a town 
lot, the deficiency was nearly half. In Keyton v. Brawford the 
stated amount was 340, the true amount was 290, a deficiency of 
one-eighth. In Russell v. Keeran the stated amount was 405, the 
true amount 290, a deficiency of one-third. In Seamonds v.- Mc- 
Ginnis the stated amount was 140, the true amount 200, an excess 
of one-third. In Caldwell v. Craig the stated amount was 1000, the 
true amount 800, a deficiency of one-fifth. 

In Wright v. Wright, 34 Ala. 194, where the deed contained a 
complete description of government surveys and metes and bounds, 
followed by a designation of a number of acres as mere matter of 
description, the court, in holding that the purchaser was not even 
entitled to an abatement in the purchase money, said that "the vendor 
in the absence of fraud, is not bound to make good the deficiency, 
and the vendee is not required to surrender any excess. In sales 
made in gross this rule is of more general application than when 
the sale is made per acre.'' 

"There are a few cases which hold that a considerable excess or 
deficiency in quantity, the parties having been ignorant of the quan- 
tity and free from fault, gives right to compensation or rescission, 
even though the sale is in gross. The leading case of this class is 
Harrison v. Talbot, 2 Dana 258. Compared with Crislip v. Cain, it 
will be found to be a gross misinterpretation of the Virginia deci- 
sions, and especially of Quesnel v. Woodlief, 12 Va. (2 Hen. & M.) 
173, note, 10 Va. (6 Call) 218, and Nelson v. Matthews, 12 Va. (2 
Hen. & M.) 164. That case also makes a distinction between exec- 
utory and executed contracts, and was itself of the former class. 
Other authorities recognize the same distinction. 1 Sugden, Vend- 
ors, chap. 8, § 5, p. 491, says: 'Where the contract rests in fieri, 
the general opinion has been that the purchaser, if the quantity be 
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considerably less than it was stated, will be entitled to an abatement, 
although the agreement contain the words, "more or less," or "by 
estimation," or even stronger words.' " Newman v. Kay, 57 W. Va. 
98, 49 S. E. 926. 

Effect of Words More or Less Where Contract Is One of Hazard. 
— "In such a bargain, the words more or less cover any deficiency, 
however great. Indeed in a sale in gross, those words are super- 
fluous, the jcontract implying the same without them." Moore v. 
Smith, 26 W. Va. 379; Jollife v. Hite, 5 Va. (1 Call) 301. 

"The words 'more or less' in a deed, in connection with a descrip- 
tion of land, are used to designate approximately the quantity of 
the land within the given boundary. In the absence of contracts, 
the quantity is always regarded as a part of the description. And 
where it appears by words of qualification, as 'more or less,' that 
the statement of the quantity of acres in the deed is mere matter 
of description and not of the essence of the contract, the buyer 
takes the risk of the quantity, if there be no intermixture of fraud. 
4 Kent, Comm. vide page 467; Martind. Conv. 87; 1 Sugd. Vend, top 
page 490, bottom page 324; Williamson v. Hall, 62 Mo. 405; 2 Hil. 
Real Prop. 535; King v. Brown, 54 Ind. 368; Landsdale v. Girton, 
51 Ind. 99. This is the general rule where the land is sold in lump, 
and for a gross sum, and there is no fraud, or concealment or mis- 
representation that amounts to fraud. An abatement of any por- 
tion of the purchase price on account of a deficit in the number of 
acres, in all cases where the quantity is merely a part o'f the de- 
scription, rests upon the ground of fraud." Tyler v. Anderson, 106 
Ind. 185, 6 N. E. 600, 601. 

"In Stebbins v. Eddy, 4 Mason 414, Fed. Cas. No. 13,342, a suit 
in equity for relief in respect to a deficiency, Story, J., after dis- 
cussing a number of cases, including an anonymous case in Freem. 
Ch. 107, in which a man who had purchased a tract of land described 
as containing 100 acres, more or less, which had turned out to con- 
tain only about 60, was denied any relief, said: 'In short, the latest 
cases generally concur with the doctrine laid down in the anony- 
mous case in Freem. Ch. 107. It seems to me that there is much 
good sense in holding that the words "more or less," or other equiv- 
alent words, used in contracts or conveyances of this sort, should 
be construed to qualify the representation of quantity in such a 
manner that, if made in good faith, neither party should be entitled 
to any relief on account of a deficiency or surplus. Nor am I pre- 
pared to admit that the fact that the sale is not in gross, but for a 
specific sum, by the acre, ought necessarily to create a difference in 
the application of the principle. I do not say that cases may not 
occur of such an extreme deficiency as to call for relief; but they 
must be such as would naturally raise the presumption of fraud, 
imposition, or mistake in the very essence of the contract. Where 
the sale is fair, and the parties are equally innocent, and the quan- 
tity is sold by estimation, and not by meaeurement, there is little, 
if any, hardship and much convenience in holding to the rule caveat 
emptor.'" Newman v. Kay, 57 W. Va. 98. 49 S. E. 92C. 

Mutual Innocent Mistake. — The general rule seems to be that 
where the contract is clearly one of hazard courts of equity will not 
grant relief upon the ground of mistake whatever the deficiency or 
excess. 

In Graham v. Larmer, 87 Va. 222, 232, 12 S. E. 389, the court said: 
"In the leading Virginia case of Blessing v. Beatty, 40 Va. (1 Rob.) 
287, 304, Judge Baldwin reviewed all the prior decisions of this court 
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upon the subject - in hand, and the principle deduced therefrom was, 
that courts of equity entertain jurisdiction and grant relief upon 
the ground of mistake, and this whetHer the sale was at a specified 
price per acre, or a sale of a tract supposed by both parties to con- 
tain a definite number of acres, for an aggregate sum or gross price, 
and that if, in either case, there was a mistake as to the quantity, 
equity will give relief, with compensation for the excess or defi- 
ciency, as the case may be; but that the right to relief, otherwise 
clear, may be excluded by a stipulation at the time of the sale, that 
the estimated quantity shall, in any event, be taken as the actual 
quantity — the parties thus making a contract of hazard." See, - also, 
Long v. Weller, 70 Va. (29 Gratt.) 347. 

"It being admitted that a sale in gross is a sale at hazard as to 
quantity, it is a contradiction to say relief may be had on the ground 
of mistake when there is a deficiency or excess. If there is no risk 
as to quantity, the sale is clearly not one of hazard nor one in gross. 
The risk, if any, is as to quantity, and nothing else. Can a man be 
allowed to avoid his contract of risk, merely because the risk which 
he assumed has fallen upon him? If so, how can there be a sale of 
real estate except by the acre? If it be admitted that the risk is 
presumed to extend to only a reasonable amount of deficiency or 
excess, under what rule can the element of unreasonableness be as- 
certained? To say there is a presumption that not more than the 
differe/ice due to variation in instruments and inaccuracies in sur- 
veying is risked, would make every sale in gross equivalent to a 
sale by the acre. The idea that, under a sale in gross, such is the 
limit of the risk, unless there be a special contract of hazard, finds 
no support in the earlier Virginia cases. They clearly put all sales 
in gross on the same footing except those in which there are war- 
ranties of quantity, namely, those contracts in which the quantities 
are specified in such manner as to render the deeds or contract am- 
biguous on their faces as to whether a warranty of quantity was in 
fact intended." Newman v. Kay, 57 W. Va. 98, 49 S. E. 926. 

"There is no instance of rescission on such ground in any Virginia 
decision prior to the separation of the state. There are many cases 
of abatement and compensation in sales made by the acre, and in 
sales in gross accompanied by warranty of quantity or fraud by 
misrepresentation or concealment, but none based on mutual mistake 
as to mere quantity." Newman v. Kay, 57 W. Va. 98, 49 S. E. 926. 

Deficiency So Great as to Justify Inference of Fraud. — "Where the 
sale is in gross, the rule is that no compensation will be granted 
for either an excess or a deficiency; but this is subject to the fol- 
lowing exceptions: If the deed recite the number of acres, and it 
subsequently turn out upon survey, or be otherwise accurately as- 
certained, that there is an excess or deficiency, over or under the 
acreage stated, so great as to justify an inference of fraud, or of a 
mistake equivalent in its .effect to fraud, relief will be granted. If, 
however, the vendee has inspected the land, and has obtained the 
very tract he intended to buy and all the vendor intended to sell, he 
can have no relief, although the deed purport to state the number 
of acres, unless the difference between the number stated and the 
actual number of acres contained be so great as to shock the con- 
science of the court. Relief will then be granted on the ground of 
fraud." Rich v. Sales, 116 Tenn. 57, 91 S. W. 50, 51. 

Mistake Must Affect the Substance of the. Contract. — "It must be 
something affecting the identity or actuality of the thing which 
forms the subject matter of the contract, going beyond the mere 
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quantity, •quality, or value of that thing. And that where the de- 
scription is correct, and there is no fraud nor any mistake affecting 
the substance of the contract in the sense indicated, there can be no 
relief by rescission Or otherwise, is maintained by the great weight 
of authority. 'Whenever it appears by the definite boundaries-, or 
by words of qualification, as "more or less," or as "containing by 
estimation," or the like, that the statement of the quantity of acres 
in the deed is mere matter of description, and not of the essence of 
the contract, the buyer takes the risk of the quantity, if there be 
no intermixture of fraud in the case.' 4 Kent. Com. 467; Noble v. 
Googins, 99 Mass. 231; Flagg v. Mason, 141 Mass. 64, 6 N. E. 702; 
Libby v. Dickey, 85 Me. 362, 27 Atl. 253; Frenche v. Chancellor, 51 
N. J. Eq. 624, 40 Am. St. Rep. 548, 27 Atl. 140; Borkenhagen v. 
Vianden, 82 Wis. 206, 52 N. W. 260; Estes v. Odom, 91 Ga. 600, 18 
S. E. 355. 'But where the lands in a conveyance are mentioned to 
contain so many acres by estimation, or the words "more or less" 
are added, if there be a small portion more than the quantity, the 
vendor cannot recover it; and, if there be a small quantity less, the 
purchaser cannot obtain any compensation in respect of the defi- 
ciency; and even a large excess or deficiency has not been consid- 
ered a ground for relieving a vendor or purchaser.' 1 Sugden, Vend- 
ors, § 3, p. 490." Newman v. Kay, 57 W. Va. 89, 49 S. E. 926. 

"The statement of quantity in such a deed is descriptive of the 
tract, not a covenant or warranty of quantity. 4 Kent, Com. 466; 
Caldwell v. Craig, 62 Va. (21 Gratt.) 132." Newman v. Kay, 57 W. 
Va. 98, 49 S. E. 926. 

The court in Ryan v. Batchelor, 95 Ark. 375, 129 S. W. 787, said 
that a deficiency in the quantity of land described in a deed as a 
fractional part of a section containing 70 acres more or less, did 
not breach any of the usual covenants in the deed; that, independ- 
ently of an express covenant as to quantity, when the quantity is 
mentioned after a particular description of the land, it is regarded 
merely as a part of the description, which will be rejected if incon- 
sistent with the actual area; and that a conveyance by fractional 
section is one in gross, and that the added statement as to quantity 
did not impliedly warrant the actual area to equal such stated quan- 
tity. 



